Families First Coronavirus
Response Act (FFCRA)
April 1, 2020 – December 31, 2020

Disclaimer
• This presentation is:

– Not legal or tax advice
– Not the final word on today’s topic
– Not a political opinion

• Before taking any action, employers should:

– Review their individual cases with their legal counsel
and tax & benefits advisors

• We will interchange Coronavirus with COVID-19
for the purposes of this dialogue

Families First Coronavirus Response Act
FFCRA

• Signed by President Trump on 3/18/20.
• Effective 4/1/20 – 12/31/20

• The law generally provides employees with emergency
paid leave for specified reasons related to COVID-19
• Contains 2 parts:

– Emergency Paid Sick Leave (PSL)
– Emergency Family & Medical Leave Expansion

Families First Coronavirus Response Act
FFCRA

• Applies to:
– Privately held employers with less than 500 employees
– Certain public employers

• Exempt from coverage:
– Health Care Professionals and Emergency Responders
– Businesses with more than 500 employees

• Applies to all employees
– who are “unable to work” (or telework) for reasons
associated with COVID-19

Qualifying Reasons for Leave
(Related to COVID-19)

If employee is unable to work (or telework) because the employee:
1.

Is subject to a Federal, State, or local quarantine or isolation order
related to COVID-19

2.

Has been advised by a health care provider to “self-quarantine”
related to COVID-19

3.

Is experiencing COVID-19 symptoms and is seeking a medical diagnosis

4.

Is caring for an individual subject to an order described in (1) or selfquarantine order described in (2)

5.

Is caring for his/her child whose school or place of care is closed (or
child care provider is unavailable) due to COVID-19 related reasons

6.

Is experiencing any other substantially-similar condition specified by
the US Dept. of Health & Human Services

Families First Coronavirus Response Act
Emergency Paid Sick Leave (EPSL)

Reasons 1, 2 & 3
Caring For Self

Reasons 4 & 6
Caring for others with
COVID-19 or have
substantially-similar
conditions to COVID-19

Reason 5
School / Day Care
Closures

100% Pay

2/3rds Pay

2/3rds Pay

Up to $200/per day or
$2,000 total

Up to $200/per day or
$12,000 total

Maximum of 10
equivalent regular work
days

Maximum of 2 equivalent
regular work weeks

Applies to all employees
regardless of length of
service

Applies to all employees
regardless of length of
service

Up to $511/per day or
$5,110 total
Maximum of 10 equivalent
regular work days
Applies to all employees
regardless of length of
service

Qualifying Reasons for Leave
(Related to COVID-19)

100% Pay to Employee – Reasons 1, 2, & 3
Up to 2 weeks

If employee is unable to work (or telework) because the employee:
1. Is subject to a Federal, State, or local quarantine or isolation order related to COVID-19
2. Has been advised by a health care provider to “self-quarantine” related to COVID-19
3. Is experiencing COVID-19 symptoms and is seeking a medical diagnosis
4. Is caring for an individual subject to an order described in (1) or self-quarantine order described
in (2)
5. Is caring for his/her child whose school or place of care is closed (or child care provider is
unavailable) due to COVID-19 related reasons
6. Is experiencing any other substantially-similar condition specified by the US Dept. of Health &
Human Services

Qualifying Reasons for Leave
(Related to COVID-19)

2/3rds Pay to Employee – Reasons 4 & 6
Up to 2 weeks

If employee is unable to work (or telework) because the employee:

1. Is subject to a Federal, State, or local quarantine or isolation order related to COVID-19
2. Has been advised by a health care provider to “self-quarantine” related to COVID-19
3. Is experiencing COVID-19 symptoms and is seeking a medical diagnosis
4. Is caring for an individual subject to an order described in (1) or self-quarantine order described
in (2)
5. Is caring for his/her child whose school or place of care is closed (or child care provider is
unavailable) due to COVID-19 related reasons
6. Is experiencing any other substantially-similar condition specified by the US Dept. of Health &
Human Services

Qualifying Reasons for Leave
(Related to COVID-19)

2/3rds Pay to Employee – Reasons 5
Up to 2 weeks

If employee is unable to work (or telework) because the employee:
1. Is subject to a Federal, State, or local quarantine or isolation order related to COVID-19
2. Has been advised by a health care provider to “self-quarantine” related to COVID-19
3. Is experiencing COVID-19 symptoms and is seeking a medical diagnosis
4. Is caring for an individual subject to an order described in (1) or self-quarantine order described
in (2)
5. Is caring for his/her child whose school or place of care is closed (or child care provider is
unavailable) due to COVID-19 related reasons
6. Is experiencing any other substantially-similar condition specified by the US Dept. of Health &
Human Services

Expanded FMLA Leave
•

Applies to businesses with less than 500 employees

•

Must be employed for at least 30 days prior to leave request

•

May be taken for a “qualifying need related to a public health emergency”
– Including care for child whose school / day care / child care is closed

•

Applies toward regular FMLA eligibility against 12-week max

– The EFMLEA provides additional qualifying reasons for leave under the FMLA.
– It does not expand the total amount of time an employee may take under the
FMLA.

•

First 10 days must be unpaid (however see Emergency Paid Leave), then
must be paid at 2/3rds regular rate for an additional 10 weeks

•

Provides job protections for reinstatement

•

Protection from retaliation

Small Businesses – Possible Exemption
• The Emergency FMLA Expansion Act includes
language allowing the Secretary of Labor to
exempt small businesses with fewer than 50
employees
– “if the required leave would jeopardize the
viability of the business.”
• If an employer believes it qualifies for the
exemption and intends to refuse leave to its
employees, it should document why the business
meets one or more of the exemption’s criteria.

Small Businesses – Possible Exemption
According to the DOL, a small business fits this exemption if an
authorized officer of the business determines that:
(1)
providing leave
would result in
the business’s
expenses and
financial
obligations
exceeding
available business
revenues and
cause the
business to cease
operating at a
minimal capacity;

(2)
the absence of the
employees
requesting the leave
would entail a
substantial risk to
the financial health
or operational
capabilities of the
business because of
their specialized
skills, knowledge of
the business, or
responsibilities; and

(3)
an insufficient
number of
workers are able,
willing, qualified,
and available to
perform the
services provided
by the employees
requesting leave,
and that such
services are
needed for the
business to
operate at a
minimal capacity.

Posting Requirements
• Employers are required to post the FFCRA
Labor Law Poster in a conspicuous place
informing employees of their rights
• Employers should consider creating a
company policy to address their internal
compliance with the FFCRA

General Notes
• FFCRA paid leave does not “carry” or “roll over” from one
year to the next – nor must it be paid out upon separation
• The Emergency FMLA requires employers to pay an
employee for hours the employee would have been
normally scheduled to work even if that is more than 40
hours in a week.

– However, the Emergency PSLA requires that paid sick leave be
paid only up to 80 hours over a two-week period.

• The regular rate of pay includes commissions, tips and
piece rates, but it does not include a premium for overtime
hours.

Payroll Tax Credits with FFCRA
• The good news the money employers will be
required to pay employees under this act will be
“credited” back to them from the federal
government

– When employers submit their 941 payroll payment
each pay period
– They will be able to recoup these payments
immediately by keeping a portion of the deposit they
otherwise would pay as part of their employees'
federal, social security and Medicare taxes.

• Speak to your CPA/accountant or tax professional
for details

Impact to Benefits
• This act requires your group health provider to
cover:
– COVID-19 Testing and related expenses
– Treatment is not mandated to be covered
– Telemedicine temporarily expanded to be
included for COVID-19 cases

• Fully-insured plans must ensure that insurance
coverage is not interrupted / discontinued
while taking leave under the FFCRA.

Common Questions from Clients
• Does this FFCRA apply to my small business with
10 employees?
– Yes, unless you’re a medical practice or in emergency
response

• If I have to layoff / furlough employees because
of business down-turn, do I have to still pay them
through this FFCRA
– No, if they’re not on your payroll at the time of this act,
you do not.

Common Questions from Clients
• If I layoff employees until this stay-at-home order is
lifted, can they apply for unemployment?

– Yes, as this layoff is through no fault of their own, they will
be eligible for unemployment benefits

• If I layoff employees, but know that I’ll be bringing
them back when this is over, do I have to make them
use their PTO / vacation first?

– No, if this is a temporary layoff, you do not have to make
them use PTO.
– However, if they do use PTO, it will delay eligibility for their
unemployment.

Common Questions from Clients
• My company already provides paid sick leave,
can we require employees to utilize that leave as
opposed to the leave provided under the
Emergency Paid Sick Leave Act?
– No, employers cannot require, as a condition of
providing paid sick leave under the EPSLA, that the
employee use other paid leave provided by the
employer before the employee uses the paid sick time
under the EPSLA.
– It does not matter how much paid sick time the
employee may already be entitled to from the
employer.

Common Questions from Clients
• Can employers require workers to leave work if the employer
believes an employee has been exposed to COVID-19?
– An employer may require workers to leave work if they believe an
employee has been exposed to COVID-19.
– However, employers cannot require employees to use paid sick leave to
cover this absence.
– It's an employee's choice when to use their accrued paid sick leave.

• Can an employee refuse to come to work because he/she is scared
they may become exposed to the COVID-19 virus?
– Employees are only entitled to refuse to work if they believe they are in
imminent danger (the threat must be immediate or imminent).
– If the employer has taken necessary precautions to minimize exposure
(PPE, cleaning, handwashing / hand sanitizing, and 6-feet workspace
distances), generally, the employee cannot refuse to work without
consequences.

Thank You for Tuning In!
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